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PER CURI AM *

Appel | ant Superior Boat Wrks, Inc. (“Superior”) appeals the
district court’s reversal of the bankruptcy court’s hol ding that
the transaction between Superior and a third party, Lady Luck
M ssissippi, Inc. (“Lady Luck”), was, in effect, non-taxable. As

we disagree with the district court’s reversal of the bankruptcy

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



court’s order, we reverse the ruling of the district court and
reinstate the judgnent of the bankruptcy court.
| . Facts and Proceedi ngs

Lady Luck and Superior entered into a contract in which
Superior agreed to perform repair and construction work in
Greenville, Mssissippi on a barge owned at all tinmes by Lady Luck.
The contract required Superior to transform the barge into a
floati ng gam ng vessel, the LADY LUCK I. After Superior delivered
the LADY LUCK | to Lady Luck in Natchez, M ssissippi, Superior
filed for relief under Chapter 11 of the United States Bankruptcy
Code. Appellee Mssissippi State Tax Conmi ssion (“MSTC’) filed a
proof of claimfor taxes due on the transaction between Superior
and Lady Luck. The MSTC asserted that Superior owed either (1)
retail sales tax under M ssissippi Code Annotated 8§ 27-65-17,! or
(2) contractor’s sales tax under M ssissippi Code Annotated § 27-

65- 21. 2

! Section 27-65-17 provides:
Upon every person engaging or continuing in this state
in the business of selling any tangi bl e personal
property what soever there is hereby |evied, assessed
and shall be collected a tax equal to seven percent
(799 of the gross proceeds of the retail sales of the
busi ness, except as otherw se provi ded herein.

Mss. CobE. ANN. 8§ 27-65-17.

2 Section 27-65-21 provides:

Upon every person engaging or continuing in this state
in the business of contracting or performng a contract
or engaging in any of the activities, or simlar
activities, listed below for a price, conm ssion, fee
or wage, there is hereby |evied, assessed and shall be
collected a tax equal to three and one-half percent (3-
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The bankruptcy court held that Section 27-65-21, the
contractor’s tax provision, did not apply to the transaction
bet ween Superior and Lady Luck because the LADY LUCK | renained
t angi bl e personal property, specifically, afloating gam ng vessel,
at the time that Superior re-delivered it to Lady Luck. The
bankruptcy court further held that, even though the transacti on was
t axabl e under Section 27-65-17, the retail sal es tax provision, the
transaction was exenpt under Section 27-65-101(1)(c) from any
retail sales tax.® In effect, the bankruptcy court ruled that the
transacti on between Superior and Lady Luck was exenpt from either
t ax.

The MSTC appeal ed t he bankruptcy court’s order to the district

court. The district court reversed the bankruptcy court’s

1/2 % of the total contract price or conpensation
received, including all charges related to the contract
such as finance charges and | ate charges, from
constructing, building, erecting, repairing, grading,
excavating, drilling, exploring, testing or adding to
any building, . . . any other inprovenent or structure
or any part thereof when the conpensation received
exceeds . . . $10,000. Such activities shall not
include constructing, repairing or adding to property
which retains its identity as personal property.

Mss. CooE ANN. 8 27-65-21(a) (i) (enphasis added).

3 This exenption provides:
The tax levied by this chapter shall not apply to the
fol | ow ng:

The gross proceeds of sales of dry docks, offshore
drilling equipnent for use in oil exploitation or
production, vessels or barges of fifty (50) tons
di spl acenent and over, when sold by the manufacturer or
bui | der thereof.

Mss. CobE ANN. 8§ 27-65-101(1)(c).



determnation that the LADY LUCK | renmined tangible persona
property. Accordi ngly, it held that Section 27-65-21"s
contractor’s sales tax provision applied to the transaction. The
district court based its conclusion on the follow ng: (1) The
contract between the parties required delivery of a “permanently
nmoor ed vessel;” (2) Superior or its agents noored the LADY LUCK
to the bank of the M ssissippi R ver; and (3) when Superior noored
the LADY LUCK I, it becane an extension of the land. The district
court expressed agreenent, however, with the bankruptcy court’s
ruling that, if Section 27-65-17's retail sales tax provision had
applied, the exenption in Section 27-65-101(1)(c) would have
exenpted the transaction fromretail sales tax. Superior appeals
the judgnent of the district court to the extent that it reversed
t he bankruptcy court.?
1. Analysis
W review the decision of a district court, sitting as an

appel l ate court, by applying the sane standards of review to the

bankruptcy court's findings of fact and conclusions of |aw as

4 The MSTC does not cross-appeal the district court’s and
t he bankruptcy court’s hol dings that Section 27-65-101(1)(c)
exenpts this transaction fromthe retail sales tax provision in
Section 27-65-17. The MSTC has thus waived its right to contest
this ruling. See, e.q., Marts v. Hones, 117 F. 3d 1504, 1508-09
(5th Gr. 1997) (en banc) (“In the absence of a cross-appeal, an
appel |l ee cannot attack a [district court’s] decree with a view
either to enlarging his own rights thereunder or of |essening the
rights of his adversary.” (quoting Mixrley Constr. Co. v. Maryl and
Cas. Co., 300 U. S 185, 192 (1937) (quotations omtted)).
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applied by the district court.®> A bankruptcy court’s findings of
facts are reviewed for clear error and its conclusions of |aw de
novo.® Under the clearly erroneous standard, we will reverse only
if, on the entire record, we are left with the definite and firm
conviction that a m stake has been made.’ Wen a factual finding
is premsed on an inproper |egal standard or a m sapplication of a
proper |egal standard, we review such a finding de novo.?

In all three courts, the parties have heatedly disputed the
facts surroundi ng the nooring of the LADY LUCK | and its identity
as a vessel.® The parties’ focus on these disputes is nisplaced
and does not detract from the undeni able |egal conclusion that,

irrespective of (1) whether the LADY LUCK | was a vessel, (2) who

> See Carrieri v. Jobs.comlnc., 393 F.3d 508, 517 (5th Gr.
2004) (citing United States Dep’t of Educ. v. Gerhardt (In re
Gerhardt), 348 F.3d 89, 91 (5th Cr. 2003)).

¢ 1d. (citing Wllianms v. Int’'l Bhd. of Elec. Wrkers, Local
520 (Inre Wllianms), 337 F.3d 504, 508 (5th Gr. 2003)).

" 1d. (quoting Walker v. Cadle Co. (In re Walker), 51 F.3d
562, 565 (5th Cr. 1995)) (quotations omtted).

8 1d. (citing Inre Mssionary Baptist Found. of Am, Inc.,
712 F.2d 206, 209 (5th Cr. 1983)).

° W need not and do not reach these argunments because we
hold that the LADY LUCK | has remai ned tangi bl e personal property
at all pertinent tines. |In any event, these argunents m ss the
mark. The parties’ reliance on cases such as Pavone v.

M ssi ssippi Riverboat Anusenent Corp., 52 F.3d 560 (5th Gr.
1995), and King v. G and Casinoe of Mssissippi, Inc., 697 So. 2d
439, 442 (M ss. 1997), is msplaced. In Pavone and King, for
exanpl e, the courts treated whether a floating gam ng casi nho was
a vessel for purposes of the Jones Act and the general maritine

| aw, not for purposes of Mssissippi state tax |law or any other
pur pose.




moored it to the bank, or (3) when it was noored, the LADY LUCK
never | ost its identity as tangible personal property.
Consequent |y, the transacti on between Superior and Lady Luck i s not
taxabl e under Section 27-65-21, the contractor’s tax provision
Whet her we apply M ssi ssippi state lawon fixtures or i nprovenent st
or the M ssissippi courts’ judicial construction of the terns “real
property” and “personal property,”! we inevitably reach the
ultimate conclusion that nothing in the record denonstrates that
the LADY LUCK | has ever lost its identity as tangi ble persona
property.

The parties do not dispute that the LADY LUCK | began as
tangi bl e personal property. The LADY LUCK | is not |and; neither
is an ownership interest in her an interest in land: The river
fl ows between the LADY LUCK | and the bank; the gangways are the
only neans of ingress and egress to and fromthe bank; it rises and
falls wth the river; the utility lines, nmooring |lines, and anchors
are easily detachable fromthe bank; it can be unhooked fromthe

bank, noved el sewhere, and re-hooked w thout any damage to itself

10 See, e.qg., Mtorola Comunications & Elecs., Inc. v.
Dale, 655 F.2d 771, 773 (5th Gr. 1982) (citing R chardson v.
Borden, 42 Mss. 71, 75-76 (M ss. 1868)) (describing M ssissipp
| aw on fixtures); Bondafoamv. Cook Constr. Co., Inc., 539 So. 2d
655, 658 (M ss. 1988) (sane); Ziller v. Atkins Mtel Co., 244 So.
2d 409, 411 (Mss. 1971) (sane).

11 See watson V. Cafferv, 109 So. 2d 862, 866 (M ss. 1959)
(holding that “[t]he term ‘personal property’ in its broadest
I egal signification includes everything the subject of ownership
not being land or any interest inland . . . .”7).
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or the land. The bankruptcy court correctly classified the LADY
LUCK | as tangi bl e personal property, and the district court erred
when it reversed that court.
I11. Conclusion

W hold as a matter of law that at all pertinent tines, the
LADY LUCK | was tangi bl e personal property for purposes of taxation
under M ssissippi | aw As such, it was not subject to the
contractor’s sales tax, but was subject only to the retail sales
tax, fromwhich the transacti on between Superior and Lady Luck was
exenpt under the provisions of M ssissippi Code Annotated § 27-65-
101(1)(c). We therefore reverse the district court and reinstate
t he judgnent of the bankruptcy court.??

REVERSED;, BANKRUPTCY JUDGVENT REI NSTATED.

2 W also note that this issue will not arise again. The
M ssi ssippi | egislature has enacted Section 27-65-18, which
provides for a three and a half per cent tax on the gross
proceeds of sales and construction of floating structures. See
Mss. CooE ANN. § 27-65-18.



